














IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ARGYLL EQUITIES, LLC, and ARGYLL

INVESTMENTS, LLC,

Plaintiffs, ORDER

vs.

CLARK REID POWELL, et al., Case No. 2:06-C -358-TC

Defendants.

On January 15, 2009, the court held a hearing on the Plaintiffs’ motion for summary

judgment (Dkt. No. 105).  For the reasons set forth during the hearing, the motion is DENIED. 

The court further ORDERS:

1. The parties will each compile a list of individuals they wish to depose.  The

parties will exchange those lists by Tuesday, January 27, 2009.

2. The parties must provide opposing council with two dates on which each witness

listed is available to depose.  Those dates must be before April 1, 2009.

3. Opposing council must choose one of the two dates provided for the date of the

deposition.  The parties will then provide the court with a proposed order listing the scheduled

deposition dates.

4. The court will order when the depositions are to be taken.  The court will only

allow rescheduling of a deposition in the event of a death to a close family member or a
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verifiable medical emergency.

5. A status conference will be held on April 7, 2009 at 2:30pm.

DATED this 16th day of January, 2009.

BY THE COURT:

TENA CAMPBELL

Chief Judge









                                                                                                                                                           

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

                                                                                                                                                            

LEANN RICHEY, :
Court No. 2:07CV 00690 BCW

Plaintiff, :
                   

vs. :    
ORDER GRANTING MOTION TO 
CONTINUE

JO ANNE B. BARNHART, :

Commissioner of Social Security,  

: Magistrate Judge Brooke C. Wells

Defendant.

______________________________________________________________________________

Based on Defendant’s Unopposed Motion to Continue Hearing and for good cause

appearing,

IT IS HEREBY ORDERED THAT the hearing currently scheduled for Wednesday,

January 21, 2009 at 10:0 a.m. is continued.  The parties are to notify the Court within 45 days

from the date of this order of the status of the case and whether a new hearing is necessary.

DATED this 15th day of January, 2009.

By the Court:

                                                                   

Honorable Brooke C. Wells

United States Magistrate Judge





IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

STORAGECRAFT TECHNOLOGY

CORPORATION,

Plaintiff, ORDER and MEMORANDUM

DECISION

vs.

SYMANTEC CORPORATION, Case No. 2:07-CV-856 CW

Defendant.

Now before the court is Symantec Corporation’s (“Symantec’s”) objection to Magistrate

Judge Wells’ order granting StorageCraft Technology Corporation’s (“Storagecraft’s”) motion

for a protective order (Dkt. No. 61).  For the reasons set forth below, the court SUSTAINS

Symantec’s objection and REVERSES Judge Wells’ order.

Symantec has brought a claim against StorageCraft alleging that StorageCraft

misappropriated trade secret information from Symantec.  In response to Symantec’s discovery

requests relevant to this claim, StorageCraft sought a protective order.  StorageCraft argued that

Symantec had not identified the alleged trade secret with particularity, precluding Symantec’s

attempts at discovery on that claim.  Symantec disagreed, pointing out that it had narrowed its

claimed trade secret information to three particular documents.

At a July 17, 2008 hearing, Judge Wells heard argument and granted StorageCraft’s

motion for a protective order.  On July 23, 2008, Judge Wells issued a written order further
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explaining her ruling at the hearing.  (See Dkt. No. 55.)  In that order, Judge Wells stated that to

be allowed discovery on its trade secret claim, Symantec was required to identify the trade secret

information with “adequate specificity to inform the defendant[] what it is alleged to have

misappropriated.”  (Id. at 2, quoting Sit-Up Ltd. v. IAC/Interactive Corp., Case No. 05 Civ. 9292

(DLC), 2008 WL 463884, *11 (S.D.N.Y. Feb. 20, 2008)).  The order then states that Symantec’s

“trade secrets are essentially a wish-list for a new product.  Such a ‘wish-list’ does not meet the

reasonable particularity standard.”  (Dkt. No. 55 at 2.)  Finally, Judge Wells ordered Symantec to

“narrow and define with more specificity” the claimed trade secret and denied Symantec

discovery of any StorageCraft product competing with a certain Symantec product until

Symantec “adequately identifies” the trade secret “with reasonable particularity.”  (Id.)

When a magistrate judge issues an order on non-dispositive discovery matters and a party

objects, the district court reviews the magistrate’s order under the “clearly erroneous or contrary

to the law standard.”  First Union Mortgage Corp. v. Smith, 229 F.3d 992, 995 (10th Cir. 2000)

(citation omitted).  “Under the clearly erroneous standard, the reviewing court [must] affirm

unless it on the entire evidence is left with the definite and firm conviction that a mistake has

been committed.” Allen v. Sybase, Inc., 468 F.3d 642, 658 (10th Cir. 2006) (internal quotation

marks and citations omitted).

“Under the ‘contrary to law’ standard, the district court conducts a plenary review of the

magistrate judge’s purely legal determinations, setting aside the magistrate judge’s order

only if it applied an incorrect legal standard,” or if it “misapplie[d] relevant statutes, case

law, or rules of procedure,”

Barton v. Zimmer, Inc., Case No. 1:06-CV-208 TLS, 2008 WL 2484604, *1 (N.D. Ind. June 19,

2008) (citations omitted).



3

There is no question that the magistrate’s July 23 order correctly stated the correct legal

standard.  That is, Symantec is required to identify its claimed trade secret with reasonable

particularity before being allowed discovery on that claim.  But the court sees no way in which

Symantec could be more particular in its identification of its claimed trade secrets.  Symantec has

clearly identified three discrete documents as compilations and unequivocally stated that the

compilations are the trade secrets it alleges StorageCraft misappropriated.  

The question of whether the compilations actually qualify as trade secrets or if they are

nothing more than “wish-lists” is a question going to the ultimate merits of Symantec’s claim. 

The procedures for challenging the merits of a trade secret claim prior to trial are set out in Rules

12 and 56 of the Federal Rules of Civil Procedure and are not properly challenged under

discovery rules, including the requirement that the trade secret be identified with particularity. 

By concluding that Symantec’s specified documents were “wish-lists,” the magistrate judge

made a ruling on the merits of Symantec’s claim in denying discovery.  Accordingly, the

magistrate’s order must be reversed.

ORDER

For the reasons set forth above, Symantec’s objection to Judge Wells’ July 23, 2008 order

granting StorageCraft’s motion for a protective order is SUSTAINED and that order is

REVERSED.  The parties are instructed to continue discovery under the federal rules and in light

of the most recent scheduling order and to continue to raise any discovery disputes before Judge

Wells.
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SO ORDERED this 16th day of January, 2009.

BY THE COURT:

_____________________________

Clark Waddoups

United States District Judge











ROBIN KENT LJUNGBERG (6056) 

ATTORNEY FOR DEFENDANT 

39 Exchange Place, Suite 200 

Salt Lake City, Utah 84lll 

Telephone: (801) 532-5835 

Facsimile: (801) 532-5041 

__________________________________________________________________________________ 

 

 IN THE UNITED STATES DISTRICT COURT 

 

 DISTRICT OF UTAH, CENTRAL DIVISION 

__________________________________________________________________________________ 

                                                                                                                                                                      

: 

UNITED STATES of AMERICA, : ORDER TO CONTINUE TRIAL 

:        

Plaintiff, :    

:               

     v.  : 

: 

  : 

JERRY C. HUFF, : 

  : Case No. 2:08CR00371 CW 

  : 

: Honorable Clark Waddoups 

Defendant. : 

_____________________________________________________________________________ 

 Based on the defendant’s motion and good cause appearing; it is hereby ordered that the 

trial, currently scheduled for February 23, 2009 be continued to allow hearing on defendant’s pending 

motion to sever counts. Any delay arising from defendant’s request is excluded under the Speedy Trial 

Act. 

DATED this 15th day of January, 2009.  

  ________________________                                  

HONORABLE CLARK WADDOUPS 

United States District Court Judge 
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

VARO KEN,

                        Defendant.

                   CASE: 2:08CR00530 CW

         

PRELIMINARY ORDER OF FORFEITURE

JUDGE: CLARK WADDOUPS

IT IS HEREBY ORDERED that:

    1. As a result of a plea of guilty to Count 1 of the Indictment for which the government

sought forfeiture pursuant to 18 U.S.C. § 924(d)(1) the defendant Varo Ken shall forfeit to the

United States all property, real or personal, that is derived from, used, or intended to be used in

violation of 18 U.S.C. § 922 (g)(1), including but not limited to: 

• Taurus 9mm Handgun

2. The Court has determined that based on a guilty plea of Possession of a Firearm by a

Convicted Felon, that the above-named properties is subject to forfeiture, that the defendant had

an interest in the properties, and that the government has established the requisite nexus between

such properties and such offense.

3. Upon entry of this Order the Attorney General, or its designee is authorized to seize

and conduct any discovery proper in identifying, locating, or disposing of the properties subject

to forfeiture, in accordance with Fed. R. Crim. P. 32.2(b)(3).

4. Upon entry of this Order the Attorney General or its designee is authorized to
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commence any applicable proceeding to comply with statutes governing third party interests,

including giving notice of this Order.

5. The United States shall publish notice of this Order on its intent to dispose of the

property in such a manner as the Attorney General may direct.  The United States may also, to

the extent practicable, provide written notice to any person known to have an alleged interest in

the subject currency and property.

6. Any person, other than the above named defendants, asserting a legal interest in the

subject property may, within thirty days of the final publication of notice or receipt of notice,

whichever is earlier, petition the Court for a hearing without a jury to adjudicate the validity of

his alleged interest in the subject property, and amendment of the order of forfeiture pursuant to

21 U.S.C. § 853.

7. Pursuant to Fed. R. Crim. P. 32.2(b)(3), this Preliminary Order of Forfeiture shall

become final as to the defendants at the time of sentencing and shall be made part of the sentence

and included in the judgment.

8. Any petition filed by a third party asserting an interest in the subject currency and

property shall be signed by the petitioner under penalty of perjury and shall set forth the nature

and extent of the petitioner’s acquisition of the right, title, or interest in the subject property, any

additional facts supporting the petitioners claim and relief sought.

9. After the disposition of any motion filed under Fed. R. Crim. P. 32.2(c)(1)(A) and

before a hearing on the petition, discovery may be conducted in accordance with the Federal

Rules of Criminal Procedure upon a showing that such discovery is necessary or desirable to

resolve factual issues.
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10. The United States shall have clear title to the subject property following the Court’s

disposition of all third party interests, or, if none, following the expiration of the period provided

in 21 U.S.C. § 853 which is incorporated by 18 U.S.C. § 982(b) for the filing of third party

petitions.

11. The Court shall retain jurisdiction to enforce this Order, and to amend it as

necessary, pursuant to Fed. R. Crim. P. 32.2(e).

Dated this 16th  day of January, 2009.

                                  BY THE COURT:

                                                                                                    

                                   CLARK WADDOUPS, Judge

                                   United States District Court
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Rodney G. Snow (Bar No. 3028) 
Sarah L. Campbell (Bar No. 12052) 
CLYDE SNOW & SESSIONS 
201 South Main Street, 13th Floor 
Salt Lake City, Utah 84111-2216 
Telephone:   801-322-2516 
Fax:  801-521-6280 
 
Attorneys for Defendant  
_____________________________________________________________________ 
 
 IN THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 
_____________________________________________________________________ 
 
UNITED STATES OF AMERICA,  : 

: 
Plaintiff,    : Case No. 2:08-cr-766CW 

:  
-vs-     : 

: ORDER TO CONTINUE 
RICHARD DAVID WYSS,   : SENTENCING 

:  
Defendant.    : 

_____________________________________________________________________ 
 

This Court having considered the Defendant’s Motion to Continue Sentencing, 

and the lack of opposition by the United States, and good cause appearing therefore,  

It is hereby ORDERED that the sentencing in this matter presently set for March 

3, 2009 is continued to April 7, 2009 at 3:00 p.m.    

 DATED this 16th day of January, 2009. 

 

 
 
      __________________________________ 

      CLARK WADDOUPS 
      United States District Judge 



{00041682-1} 

 CERTIFICATE OF SERVICE  

I hereby certify that a true and correct copy of the foregoing Order to Continue 

Sentencing was served electronically through the Court’s CM/ECF system this 15th day 

of January 2009 on the following: 

Robert A. Lund, Esq. 
United States Attorney=s Office 
185 South State Street, 3rd Floor 
Salt Lake City, Utah 84111 

 
 

/s/Sarah L. Campbell                                          







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MICHAEL T. PINES,

Plaintiff, ORDER and MEMORANDUM

DECISION

vs.

EMC MORTGAGE CORP., et al., Case No. 2:08-CV-137 TC

Defendants.

This matter comes before the court on Plaintiff Michael T. Pines’ Motion for Preliminary

Injunction (Dkt. No. 109), Motion for Leave to File Proposed Supplemental Complaint (Dt. No.

124), and Motion for Sanctions under Rule 11 (Dkt. No. 152).  For the reasons discussed below,

Mr. Pines’ motions are DENIED.

BACKGROUND

Mr. Pines brought this action against EMC Mortgage Corporation (“EMC”) and others

for allegedly misrepresenting his credit information in violation of federal statute and common

law.  These allegations arose out of Mr Pines’ purchase, financing, and sale of four properties in

Utah.  In addition to the case before this court, Mr. Pines also filed an action in state court in

January of 2007 to stop foreclosure proceedings on one of his properties.  Pines v. EMC

Mortgage Corp., et al., No. 070400309 (4th Dist. Ct. Utah filed Jan. 25, 2007) (hereinafter the

“state court action”).  EMC and Cal-Western are also defendants in that suit.  The parties
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stipulated to a preliminary injunction in the state court case in which the defendants were

enjoined from proceeding with any collections.  Mr. Pines has sought voluntarily dismissal of his

state court suit, which was opposed by the defendants.  In addition, defendant EMC filed a

counterclaim in the state action.

Mr. Pines petitioned this court for a temporary restraining order (TRO) and preliminary

injunction (Dkt. No. 109).  The motion for a TRO was denied, but the court reserved judgment

on the motion for a preliminary injunction (Dkt. No. 111).

ANALYSIS

I.  Preliminary Injunction

To obtain a preliminary injunction, the movant must show: “(1) a substantial likelihood

of success on the merits; (2) irreparable harm to the movant if the injunction is denied; (3) the

threatened injury outweighs the harm that the preliminary injunction may cause the opposing

party; and (4) the injunction, if issued, will not adversely affect the public interest.”  General

Motors Corp. v. Urban Gorilla, LLC, 500 F.3d 1222, 1226 (10th Cir. 2007).  In general, “a

preliminary injunction is an extraordinary remedy; it is the exception rather than the rule.”  Id.

(quotation omitted).

In his motion Mr. Pines asks this court to grant an injunction restraining and enjoining the

Defendants from making misrepresentations regarding the amounts due on any loan made to Mr.

Pines, from assessing or collecting any fee not permitted by law and not permitted in the loan

agreement, and harassing the holder of any loan that was in default at the time it was obtained by

the defendants.  The order requested by Mr. Pines appears to be nearly identical to a stipulated

final judgment and order issued in United States District Court for the Eastern District of Texas
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in an unrelated case brought by the Federal Trade Commission (FTC) against defendants that

include EMC (the “Texas Order”).

In its order denying Mr. Pines’ motion for a TRO, this court explained that Mr. Pines had

shown neither a threat of irreparable harm nor a substantial likelihood of success on the merits. 

(Dkt. No. 111)  Nothing in the briefing before the court changes that assessment.  Mr. Pines only

argues that he will be harmed if “the Defendants continue to attempt to collect loans that have

been paid in full.”  (Pl.’s Mem. in Supp. of TRO/PI at 4) That collection, however, would only be

pursuant to an order in the state court action.  This court has no power to either review a state

court judgment or prevent the enforcement of a state court judgment.  See Kiowa Indian Tribe v.

Hoover, 150 F.3d 1163, 1169 (10th Cir.1998) (“[A] federal district court cannot review matters

actually decided by a state court nor can it issue any declaratory relief that is ‘inextricably

intertwined’ with the state court judgment.” (citation and quotation omitted)).  Mr. Pines has

presented no evidence of any collection efforts by the Defendants not connected with the ongoing

litigation in the state court action.  Mr. Pines has therefore failed to meet his burden of showing

irreparable harm that will stem from the denial of his motion.

In addition, Mr. Pines has failed to show a likelihood of success on the merits.  As the

court explained in its order “[t]he memorandum and exhibits accompanying Mr. Pines’ untimely-

filed motion for partial summary judgment strike the court as providing an incomplete story of

the underlying events here.” (Dkt. No. 111 at 2) The court concluded Mr. Pines had not shown a

substantial likelihood of success on the merits.  Mr. Pines has provided the court with no

argument in his memorandum as to why this conclusion was in error.  Neither has he

supplemented his exhibits pertinent to this question.  As a result, the original conclusion of the
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court stands.

Furthermore, as explained in the court’s previous order, Mr. Pines had not shown the

threatened injury outweighs the possible harm to the defendants or that the injunction is not

contrary to public interests.  At best, these prongs of the preliminary injunction test are neutral.

As a result, Mr. Pines has not carried his burden and the motion for a preliminary

injunction is DENIED.

II.  Amended/Supplemental Complaint

Mr. Pines further moves this court to supplement his complaint pursuant to Federal Rule

of Civil Procedure 15(d).  He seeks to add a claim for injunctive relief requesting enforcement of

the Texas Order in this court relating to EMC’s attempts to obtain a judgment in state court.  “As

a general matter, the standard used by courts in deciding to grant or deny leave to supplement is

the same standard used in deciding whether to grant or deny leave to amend.”  Fowler v. Hodge,

94 F. App’x 710, 714 (10th Cir. 2004) (unpublished).  The court may refuse leave to amend or

supplement a complaint “because of undue delay, bad faith or dilatory motive on the part of the

movant, repeated failure to cure deficiencies by amendments previously allowed, undue prejudice

to the opposing party by virtue of allowance of the amendment, futility of the amendment, etc.” 

Moore v. Reynolds, 153 F.3d 1086, 1116 (10th Cir. 1998).

In this case undue delay and  futility demonstrate that the motion should be denied.  First,

the deadline for amended pleadings passed on October 13, 2008 (Dkt. No. 92).  Mr. Pines was

plainly aware of this claim before that deadline passed.  The underlying events supporting his

claim for injunctive relief were described in his original complaint.  To the extent Mr. Pines

argues that the Texas Order is a intervening event, that argument is without merit.  The Texas
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Defendants.  Only Defendant EMC was a party to the Texas case.  Enforcement of the order

against the other Defendants would be particularly inappropriate.
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Order was issued on September 9, 2008, over a month before the deadline to amend the

pleadings.  Furthermore, the Texas Order has no relevance to Mr. Pines’ case.  Had Mr. Pines

believed that such injunctive relief was warranted based on his complaint, he could have

requested that relief at any time.  That a different court, in an unrelated matter accepted a

stipulated order granting such relief does not create an intervening event.

Second, the proposed amendment or supplement is properly rejected based on futility.  As

with the motion for a preliminary injunction, Mr. Pines seeks to have this court issue an order

somehow enjoining a potential judgment in state court.  As explained above, this court is without

the power to do so and therefore cannot provide plaintiff with relief against the alleged harm. 

Furthermore, it is not clear what legal theory Mr. Pines is requesting injunctive relief under.  The

only possible interpretation is that EMC’s actions in this case have somehow violated the Texas

Order.   This alone, however, does not state a claim for which relief can be granted.1

To the extent Mr. Pines seeks to add claims under the Fair Debt Collection Practices Act

(FDCPA) that were previously dismissed by this court (Dkt. No. 85) he fails to explain how

EMC meets the definition of “debt collector” as required by the Act.  As explained in its previous

order the complaint has no “allegations that could be read to infer that his loans were in default

when EMC purchased them.”  (Dkt. No. 85 at 6) The court notes that Mr. Pines memorandum

does not address the FDCPA claims.  It does it explain why this repleading of these claims are

timely, given that the claims were dismissed on July 22, 2008.  (Dkt. No. 85) Nor does it address
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the issues laid out in the previous order that caused this court to conclude Mr. Pines had failed to

state a claim under the FDCPA.  The FDCPA claims are both untimely and futile.

As a result, the motion to supplement the complaint is DENIED.

III.  Rule 11 Sanctions

Mr. Pines also moves for Federal Rule of Civil Procedure 11 sanctions against defense

council for EMC , Cal-Western and Mr. Woodall.  He contends they are in violation of Rule 11

by filing papers asserting the right to foreclose on Mr. Pines’ property.  In addition to sanctions,

Mr. Pines asks this court to bar the defendants from submitting any pleading asserting Mr. Pines

was in default on any loan.  He also seeks a ruling that would prevent the defendants, in the event

they obtain a favorable state court judgment, from relying on such a judgment in this court.

Mr. Pines’ motion is wholly without merit.  First, Mr. Pines did not give the Defendants

twenty-one days to withdraw the offending pleadings before filing his motion with this court, as

required by Fed. R. Civ. P. 11(c)(1)(A).  The “safe harbor” provision of Rule 11 requires that

motions for sanctions “shall be served . . . but not filed with or presented to the court unless,

within 21 days after service of the motion” the challenged pleadings or claims have not been

“withdrawn or appropriately corrected.”  Mr. Pines does not contest that he failed to comply with

this requirement, but argues only that it would have been futile.  Compliance with the Federal

Rules of Civil Procedure cannot be avoided simply by one party’s assessment that compliance

would be “a waste of time.”  (Pl.’s Reply in Supp. of Rule 11 Sanctions at 10)  The motion

should be denied on this ground alone.

Furthermore, a close reading of the motions and exhibits demonstrates that Defendants

have engaged in no sanctionable conduct.  Mr. Pines did not provide any citations to pleadings
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before this court in which the Defendants assert they have the right to foreclose on his property. 

Neither did the court’s review of the record produce any such statements.  Rather, Defendant

EMC has consistently argued only that they are pursuing a counterclaim in state court for costs

associated with a foreclosure.  Defendant Cal-Western and Mr. Woodall have argued only that

they opposed the dismissal of Mr. Pines’ state court action.  The state court pleadings submitted

by the Defendants fully support this contention.  In addition, to the extent that Mr. Pines asks this

court to order that a valid state court judgment not be enforced, the court once again reminds Mr.

Pines that it is without the power to do so.  The court also reminds Mr. Pines that any alleged

sanctionable conduct that occurs in state court must be argued before that court.  This court will

not and cannot oversee state court proceedings.

The Defendants have requested that the court impose sanctions on Mr. Pines for the cost

of defending this motion.  While the court chooses not to impose such sanctions at this time, if

Mr. Pines continues to file motions without proper argument and evidentiary support, the court

will reconsider its decision with respect to future motions.

CONCLUSION

This court is not the proper forum for relitigating state court proceedings.  Nor does this

court have appellate review over state court decisions.  To the extent Mr. Pines believes fraud has

been committed in Utah State Court, he must raise that issue with the Utah State Court. 

Furthermore, this court does not have the power to refuse to honor a state court decision nor can

it enjoin the enforcement of such a decision.
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ORDER

For the foregoing reasons Mr. Pines’ Motion for Preliminary Injunction (Dkt. No. 109) is

DENIED, Mr. Pines’ Motion for Leave to File Proposed Supplemental Complaint (Dkt. No. 124)

is DENIED, and Mr. Pines’ Motion for Sanctions under Rule 11 (Dkt. No. 152) is DENIED.

DATED this 16th day of January, 2009.

BY THE COURT:

TENA CAMPBELL

Chief Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

PAULA SELF, et al., 

Plaintiffs,

v. 

TPUSA, INC. and

TELEPERFORMANCE GROUP, INC.,

Defendants.

MEMORANDUM DECISION

AND ORDER

Case No. 2:08-cv-395-PMW

Magistrate Judge Paul M. Warner

Before the court is TPUSA, Inc. and Teleperformance Group, Inc.’s (collectively,

“Defendants”) ex parte motion for a temporary restraining order (“TRO”).   Pursuant to civil rule1

7-1(f) of the Rules of Practice for the United States District Court for the District of Utah, the

court has concluded that oral argument is not necessary and will determine the motions on the

basis of Defendants’ written submissions.  See DUCivR 7-1(f).

In an order dated September 19, 2008, this court set forth certain standards with respect to

a website that Paula Self, et al.’s (collectively, “Plaintiffs”) counsel created for purposes of

soliciting plaintiffs for the instant lawsuit.   In essence, this court required Plaintiffs counsel to2

modify any misleading or conclusory statements on the website.  Specifically, this court ordered

that any information presented on Plaintiffs’ counsel’s website must be factually accurate and
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reflect that Plaintiffs’ allegations and contentions in this case are not established, uncontested

facts.  Thereafter, Plaintiffs’ counsel made changes to the website in accordance with this court’s

direction and filed a motion for the court to approve those changes.   In an order dated November3

6, 2008, this court granted Plaintiffs’ motion and approved the changes to the website.4

In the instant motion, Defendants assert that they have discovered a billboard on

Bangerter Highway in Salt Lake City that violates the spirit of this court’s September 19, 2008

order setting forth the standards for the above-referenced website.  Along with their motion,

Defendants have submitted photographs of the billboard.  The billboard is entitled,

“Teleperformance Unpaid Wages Lawsuit.”  The billboard directs the reader to Plaintiffs’

counsel in this case, “Attorney Sharon Preston,” and contains Plaintiffs’ counsel’s street address

and telephone number, as well as the address of the above-referenced website.  Other than a

background photograph, the foregoing comprises all of the information contained on the

billboard.

Based on those facts, Defendants request that the court issue a TRO that orders Plaintiffs’

counsel to immediately effect removal of the billboard, as well as any other similar signs that

may be in existence anywhere in the United States.  In addition, Defendants request that this
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court impose sanctions on Plaintiffs “for their blatant disregard of [the court’s] directives

regarding conclusionary communications to the pu[ta]tive class members.”5

The standards are the same for issuance of either a TRO or a preliminary injunction under

rule 65 of the Federal Rules of Civil Procedure.  See Fed. R. Civ. P. 65; Klein-Becker USA, LLC

v. Collagen Corp., No. 2:07-cv-873-TS, 2008 U.S. Dist. LEXIS 85478, at *1–2 (D. Utah Oct. 22,

2008).  A party seeking a TRO or a preliminary injunction

must show: (1) a substantial likelihood of success on the merits;

(2) irreparable harm to the movant if the [TRO or] injunction is

denied; (3) the threatened injury outweighs the harms that the

[TRO or] preliminary injunction may cause the opposing party; and

(4) the [TRO or] injunction, if issued, will not adversely affect the

public interest.

Wilderness Workshop v. United States Bureau of Land Mgmt., 531 F.3d 1220, 1224 (10th Cir.

2008) (quotations and citation omitted).  Because injunctive relief, such as a TRO or preliminary

injunction, “is an extraordinary remedy, the [movant’s] right to relief must be clear and

unequivocal.”  Id. (quotations and citation omitted) (alteration in original).

The court has considered the required four elements against the high burden of proof for

issuance of a TRO, see id., and concludes that Defendants have failed to demonstrate that the

elements are satisfied in this case.

As to the first element, Defendants have failed to present any argument concerning

whether they have a substantial likelihood of success on the merits of Plaintiffs’ claims. 

Accordingly, they have failed to carry their heavy burden with respect to that element.  That
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notwithstanding, the court notes that this case is still in the early stages of litigation, thereby

making it unlikely that Defendants could demonstrate a substantial likelihood of success on all of

Plaintiffs’ claims by “clear and unequivocal” evidence.  Id. (quotations and citation omitted).

Turning to the second element, Defendants have failed to establish that they will suffer

irreparable harm if their motion is denied.  The court has reviewed the photographs of the

allegedly offending billboard and concludes that it is not likely to cause Defendants any harm, let

alone irreparable harm.  The billboard contains Plaintiffs’ counsel’s name, street address, and

phone number, as well as the address to the above-referenced website.  None of that information

can be considered inappropriate or harmful.  Indeed, the court previously allowed Plaintiffs’

counsel to retain the address of the website and approved the content of the website.  In the

court’s view, the only portion of the billboard that could be construed as potentially harmful is

the title, “Teleperformance Unpaid Wages Lawsuit.”  The court disagrees with Defendants’

argument that the billboard’s title “suggests that, as a factual matter, Teleperformance does not

pay its workers and is a law breaker.”   The court concludes that, even to a lay person, the title of6

the billboard is nothing more than a factual statement.  The billboard simply indicates that there

is an unpaid wages lawsuit pending and that Plaintiffs’ counsel is somehow involved with that

lawsuit, all of which is factually accurate.  Beyond that, the billboard simply directs the reader

either to Plaintiffs’ counsel or to the above-referenced website, all of which the court views as

entirely appropriate.  The court concludes that the billboard falls squarely within “Plaintiff[s’]
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right to properly solicit [p]laintiffs in this action and to engage in free speech,” which Defendants

explicitly recognize in the memorandum in support of their motion.7

Concerning the third element, the court concludes that the alleged injury to Defendants

does not outweigh the harm that the TRO may cause Plaintiffs if it is issued.  Defendants failed

to present any argument on this point.  In addition, the court has already concluded that

Defendants are not likely to suffer any harm, let alone irreparable harm, as a result of the

billboard.  Consequently, it logically follows that if a TRO were issued, the balancing of harms

required by the third factor falls in favor of Plaintiffs.

As to the fourth element, Defendants have failed to present any argument concerning

whether issuance of a TRO would adversely affect the public interest.  Accordingly, they have

failed to carry their heavy burden on that element.  Even putting that failure aside, the court

concludes that issuance of a TRO under these circumstances would adversely affect the public

interest.  As previously noted, Defendants have recognized “Plaintiff[s’] right to properly solicit

[p]laintiffs in this action and to engage in free speech,”  and the court has concluded that the8

billboard in question falls squarely within that right.  The court has determined that issuance of a

TRO would impinge upon that right, thereby adversely affecting the public interest.

As a final matter, the court finds it noteworthy that Defendants have recognized and

correctly stated the four elements that must be satisfied in order to obtain a TRO but have failed



6

to specifically address any of those elements in the memorandum in support of their motion. 

Instead, Defendants argue only that the billboard violates the spirit of this court’s September 19,

2008 order.  Even if Defendants had been able to persuade the court that the billboard violates

the standards set forth in the September 19, 2008 order, that alone would be an insufficient legal

basis for issuance of a TRO.

For all of these reasons, Defendants’ ex parte motion for a TRO is DENIED.

IT IS SO ORDERED.

DATED this 16th day of January, 2009.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge







                                                                                                                                                           

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION
                                                                                                                                                            

STACY BROWN, :
Court No. 2:08CV 00627BCW

Plaintiff, :
                        

vs. :          ORDER
                  
MICHAEL J. ASTRUE, :         

Commissioner Of Social Security,          

: Magistrate Judge Brooke C. Wells

Defendant.

______________________________________________________________________________

        Based upon Defendant’s Unopposed Motion for Enlargement of Time and good cause

appearing therefore,

IT IS HEREBY ORDERED that Defendant may have up to and including February 16,

2009,

to answer or otherwise respond to Plaintiff’s Complaint. 

DATED this 15th day of January, 2009.

                  BY THE COURT:

)))))))))))))))))))))))))))))))))

Honorable Brooke C. Wells

United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE  

DISTRICT OF UTAH CENTRAL DIVISION 

 

 

1-800-CONTACTS, INC., a Delaware 

Corporation, 

 

 Plaintiff, 

 

 vs. 

 

MEMORIAL EYE, PA dba 

SHIPMYCONTACTS.COM, SHIP-MY-

CONTACTS.COM, and IWANT 

CONTACTS.COM, a Texas Professional 

Association, 

               Defendant. 

 

            

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

  

 

ORDER GRANTING JOINT 

MOTION TO ENLARGE TIME 

FOR DEFENDANT TO 

RESPOND TO PLAINTIFF’S 

COMPLAINT 

 

Civil No. 2:08-cv-0983-DN 

Magistrate Judge David Nuffer 

 

 

 BASED upon the Parties’ Joint Motion to Enlarge Time for Defendant to 

Respond to Plaintiff’s Complaint, and good cause appearing, the Court enters the 

following order: 

 Defendant has up to and including February 9, 2009, to serve its Answer or other 

response to Plaintiff’s Complaint. 

 SO ORDERED this 16
th

  day of January, 2009. 

       BY THE COURT: 

                    ________________________________ 

       HONORABLE DAVID NUFFER 

       United States District Court Judge 

 





United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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